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Introduction

1

This is an appeal against the refusal by Lane Cove Council {the council) of a development application
for the demolition of all existing structures and the erection of four residential flat buildings at 1 to 16

Duntroon Avenue, St Leonards (the subject site).

I record that an inspection of the subject site and surrounding area was undertaken on the morming of

the second day of the hearing with representatives of both parties.

For reasons set out in this judgment, I have concluded that the appeal should be dismissed and

development consent refused.

The subject site

4 The subject site is described as lots 3 to 16 in DP 7650 and lots 1 and 2 in DP 567316. It is irregular in

shape and linear measuring 10,179 sq m in area. The width varies from 35 m to 50 m and iis length is
approximately 250 m. It generally falls from east to west with the centre of the site having a crossfall

of 6 m or 12%.

The subject site contains 14 single and double storey dwelling houses and a semi-detached dwelling.
These dwellings are not designated heritage items or located within a heritage conservation area, The

existing vegetation on the subject site comprises a mix of native and exotic garden species.



The eastern boundary adjoins the North Shore Railway Line (the railway line), the majority of the
western boundary faces Newlands Park on the opposite side of Duntroon Avenue and the southern
boundary has a frontage to River Road. Beyond Newlands Park and Canberra Avenue to the west, the
area is characterised by single dwellings. Development to the east, on the opposite side of the railway
line, is predominantly mixed used commercial and residential development with buildings around 4
storeys in height. Higher-density residential and commercial developments are found closer to the

Pacific Highway to the north and around St Leonards station.

The proposal

7

The proposed development involves the demolition of all existing structures and the erection of four
scparate residential flat buildings with a total floor area of some 23,500 sq m. The two central
residential flat buildings (Buildings B and C) are 7 storeys in height and the two end residential flat

buildings (Buildings A and D) are S storeys in height.

The proposed development comprises the following main features:

234 dwellings comprising of a range of three-bedroom, two-bedroom and study, two-

bedroom, one bedroom and study and one bedroom dwellings,
3 levels of basement car parking for 286 vehicles,
access from Duntroon Avenue via 2 entry/egress ramps and

a floor space ratio in the order of 233 to 1.

Relevant planning controls

9

10

The subject site is zoned Residential 2(al) under Lane Cove Local Environmental Plan 1987 (LEP
1987). The 2({al) zoning permits "dwelling houses" and "villa homes" but prohibits “residential flat
buildings". Clause 9(4} states that consent shall not be granted "unless the council is of the opinion that
the carrying out of ihe development is consistent with the objectives of the zone within which the
development is proposed to be carried out". The objectives are found within the development control

table for the 2(al) zone.

LEP 1987 contains specific provisions for the subject site through State Environmental Planning Policy

No. 53 - Metropolitan Residential Development (Amendment No. 6), (SEPP 53) gazetted on 8



November 2002. The amendment inserts ¢l 191 into LEP 1987 and permits the subject site to be used

for a "residential flat building” but while still maintaining the existing 2(al) zoning. - This clause states:

191

Development of certain land -No 1-16 Duntroon Avenue, St Leonards

(1) This clause applies to land known as 1-16 Duntroon Avenue, St Leonards, being lots |
and 2, DP 567316, and lots 3-16, DP 7650 (the "subject land" ).

(2) Despite the provisions of this or any other environmental planning instrument
applying to the subject land, development for the purpose of residential flat buildings
may be carried out, with development consent, on the subject land, if the development
is the subject of a development application that relates to the whole of the subject
land.

(3) The development standards set out in subclauses (5)-(10) (the special development
standards), apply to the erection of residential flat buildings on the subject land.

(4} If. in relation to the land to which this clause applies, a special development standard
differs in any respect from a development standard that deals with the same subject-
matter and is contained eisewhere in this plan (a local development standard), the
special development standard replaces the local development standard and the local
development standard ceases to apply to the land to which this clause applies.

{5} The following provisions apply generally to any residential flat building erected on the
stibject land:

{a} the building must comply with the dimensions, building envelopes, building
alignments and maximum building heights set out in the Duntroon Avenue
Reference Plan,

(b) the building may not exceed 55 metres in length (measured along the side facing
Duntroon Avenue),

(c) the building may not have a depth exceeding 20 metres (measured at vight angles
to the side comprising its primary facade),

{d) the dwellings in the building must achieve an average energy rating of at least 4
stars, and each dwelling must achieve an individual energy rating of at least 3.5
stars, under the Nationwide House Energy Rating Scheme established under the
auspices of the Australian and New Zealand Minerals and Energy Council,

(e} at least one tenth of the dwellings in the building must have 3 bedrooms or more,
() the ratio between:

(i} the total floor area of all buildings erected or proposed to be erected on the
subject land, and

(ii) the area of the subject land, must not exceed 2.33:1,

(6) Subclause (5) does not prevent minor articulation features {such as balconies, corners
of buildings, window structures, wall embellishments and parts of habitable and non-
habitable rooms that are designed to enhance the architectural appeal of the
building) from extending up to 0.6 metres beyond any building envelope, alighment
or dimension established for residential flar buildings on the subject land, either by
this clause or by the Duntroon Avenue Reference Plan.

(7) In relation to the dwellings in any residential flat building erected on the subject land:
(a) ceiling heights within habitable rooms must be at least 2.7 metres,

(b) no window of a habitable room in any dwelling may be situated:



(i) closer than 12 metres 1o any window of a habitable room in any other
dwelling, or

(ii} closer than 9 metres to any window of a non-habitable room in any other
dwelling,
if the 2 windows fuce each other,

(c) each dwelling must have at least 10 cubic metres of storage space, excluding
kitchen and bathroom cuphoards and built-in or walk-in wardrobes in bedrooms,

(d) each balcony to which access is gained from a habitable room (other than a
bedroom):

(i) must have a width (measured along the face of the building) of at least 2.5
metres, and

(i) must have an area of at least 8 square metres.

{8} In relation to the outdoor areas surrounding the residential flat buildings erected on
the subject land:

(@) landscaping must be provided in the areas indicated for that purpose in the
Duntroon Avenue Reference Plan, and

(b) no podium or boundary wall fronting Duntroon Avenue may have a height
exceeding 1.2 metres above the level of the adjacent footpath.

(9} In relation to car and bicycle parking facilities for the residential flat buildings
erected on the subject land:

fa} the underground car park associated with those buildings must not extend beyond
the area allowed for that purpose in the Duntroon Avenue Reference Plan,

(b) subject to paragraph (d), the number of car parking spaces (other than visitor car
parking spaces) must not exceed the number calculated by allowing:

(i) one space for each dwelfing having one or two bedrooms only, and
(i) 1.5 spaces for each dwelling having more than two bedrooms,

{c) subject to paragraph (d), the number of visitor car parking spaces must be at least
one tenth, but must not exceed one fifth, of the total number of dwellings,

{(d} the number of car parking spaces (including visitor car parking spaces) must not
exceed 280,

(e) the number of bicycle parking spaces (other than visitor bicycle parking spaces)
must be at least one third of the total number of dwellings,

{f) the number of visitor bicycle parking spaces must be at least one tenth of the
number of dwellings.

(10) Residential flat buildings erected on the subject land should, where practicable,
consider the acoustic privacy of neighbourhoods in the vicinity and residents by:

(1) appropriate site planning, the location and design of windows and balconies, the
use of screening devices and landscaping, and

(b} ensuring acceptable noise levels in internal living and sleeping areas of new
dwellings.

Note:  Australian/New Zealand Standard AS/NZS 2107.2000, Acoustics-
recommended design sound levels and reverberation times for building interiors
and Australian Standard AS 3671-1989 Acoustics-Road traffic noise intrusio-
building siting and construction should be referred 1o in establishing acceptable
noise levels.

(11) Nothing in this clause limits the operation of:



{a) State Environmental Planning Policy No I - development Standards , or

{b) State Environmental Planning Policy No 6 - Design Quality of Residential Flat
Development , with respect to the erection of residential flat buildings on the
subject land and, in the application of State Environmental Planning Policy No
6 - Design Quality of Residential Flat Development | clause 30 (2) (¢} of that
Policy is taken to refer to the publication Residential Flat Design Code (Tools
Jor improving the design of residential flat buildings) (Department of Planning
2002) instead of to the publication Better Urban Living Guidelines for Urban
Housing in NSW (Department of Urban Affairs and Planning and NSW
Government Architect).

(12) In this clause:

"Duntroon Avenue Reference Plan” means the plan entitled State
Environmental Planning Policy 53 (Amendment No 6) , prepared by the
Department of Planning and dated October 2002, a copy of which is deposited in
the Sydney Office of the Department of Planning.

"floor area” of a building means, despite clause 6 (1), the sum of the areas of
ecach floor of the building where the area of each floor is taken 10 be the area
within the internal face of the external closing walls or external windows as
measured at a height of 1 400 millimetres above each floor level, but excluding
the following areas:

(a) the area of main building entrances and associated foyers and lobbies,

{b) common vertical circulation (that is, stairs, stairwells, lifis, Iift wells, landings
between flights of stairs on different floors or levels, but not lift lobbies on floors
above the ground floor),

(c) underground storage areas, vehicular access and service areas and car parking
aredas,

(d} plant rooms, and vertical mechanical services und vertical ducting,
(e} balconies, including those enclosed by operable screening devices,

(f) void space above double height spaces.
"habitable reom" has the same meaning as it has in the Building Code of
Australia .
"residential flat building" means, despite clause 3 (1), a building that comprises
or includes:

(a) 3 or more storeys (not including levels below ground level provided for car
parking or storage, or both, that protrude less than 1.2 metres above ground
level), and

(b) 4 or more self-contained dwellings (whether or not the building includes uses for
other purposes, such as shops), but does not include a Class 1a building or a
Class 1b building under the Building Code of Australia .

Note: Class la and Class 1b buildings are commonly referred fto as "town
houses" or "villas” where the dwelling units are side by side, rather than on top
of each other.

11 The Duntroon Avenue Reference Plan (the Reference Plan) referred to in ¢l 191 is included as

Attachment 1 to the judgment.



12 The background to this amendment has some relevance in the proceedings. A chronological history is
contained in the evidence of Mr Michael Harrison, the applicants architect and urban designer. The

important dates and events are:

October 1998 - council granted exemption to SEPP 53 conditional on the rezoning of the
subject site for higher density residential development.

August 1999 - Council agrees to rezone the subject site.

November 2000 - rezoning application lodged with Council for 360 apartments in four
buildings of 5 to 9 storeys and a floor space ratio of 2.9 to 1.

February 2001 - Council resolved not to consider the rezoning application and not proceed
with public exhibition.

May 2001 - an amended rezoning application lodged with Council for 309 apartments in four
buildings ranging in height from 7 to 9 storeys with a floor space ratio of 2.82 to 1.

November 2002 - SEPP 53 Amendment No. 6 gazetied after public consultation and a further
urban design assessment commissioned by PlanningNSW, The assessment was undertaken by
the NSW Urban Design Advisory Service (UDAS).

13 State Environmental Planning Policy No.65 - Design Quality of Residential Flar Development (SEPP

65) also applics to the proposed development.

14 Lane Cove Development Control Plan No. 3-Access and Mobility (DCP 5) also applies to the proposed

development.

15 The council's draft amendment to the Lane Cove Residential Zones Developmenr Control Plan (the

Residential DCP} applies to the subject site.

The issues

16 The council filed an Amended Statemnent of Issues containing 36 separate issues. Issue 11 dealing with
floor space ratio was not pressed by the council following the submission of amended plans. Similarly,
issue 34 dealing with the adequacy of the information to assess the potential noise impact was not
pressed following the submission of further details. Issue 30 dealing with water supply was not pressed

by the council. The remaining issues can be conveniently grouped into the following main areas:

whether the SEPP I objections to the variations to the special development standards

contained within ¢l 191 are well founded (Issues 3, 4, 7, 8,9, 10, 12, 13, 24 and 25)?,

whether the proposed buildings are of good design and satisfactorily relate to their context

(Issues 1, 2, 5, 6, 15, 16, 28 and 29)) 2,
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whether adequate solar access is provided (Issue 16)?,
whether adequate disabled access and facilities are provided (Issues 17, 18, 19, 20 and 21)?,
whether adequate landscaping is provided (Issues 26 and 27)7,

whether adequate consideration has been given to the proximity to the railway line (Issue3l,

32 and 33)? and,

whether the proposed development has an unacceptable impact on the heritage significance of

Newlands Park (Issue 34A)?

Issue 35 deals with the circumstances of the case, the public interest and the matters raised by the
objectors. The specific matters are addressed generally in the discussion on the other issues with the

exception of traffic.

SEPP 1 Objections

18

19

Clauses 191(5) - (10) contain special development standards that apply to the erection of residential flat
buildings on the subject site. Clause 191(4) provides that where a special development standards deals
with the same subject matter contained elsewhere in LEP 1987 (a local development standard), the
special development standard replaces the local development standard. The proposal breaches a
number of special development standards and as such, objections pursuant to State Environmental
Planning Policy Ne.l - Development Standards (SEPP 1) are required. The use of SEPP 1 is
contemplated by cl 191(11){a).

The appropriate manner of dealing with a SEPP 1 objection is found in the judgment of Lloyd J in
Winten Property Group Limited v North Sydney Council (2001) NSWLEC 46, at par 26, where a
number of questions are posed. The first question asks whether the subject planning control is a
development standard. In this regard there was no dispute that the answer to this question was yes.
The second question asks what is the underlying object or purpose of the standard. Clause 191 provides
no underlying object or purpose for the standards in question. Mr Harrison prepared SEPP 1 objections
for the variations to the special development standards and in doing so assumed underlying objects or
purposes for the standards. These were generally accepted to by the council experts, with the exception
of the objects or purposes for the landscaping development standard. The third question asks whether

compliance with the development standard is consistent with the aims of SEPP 1. The aims state:

3. This policy provides flexibility in the application of planning controis operating by
virtue of development standards in circumstances where strict compliance with those
standards would, in any particular case, be unreasonable and unnecessary or tend to
hinder the attainment of the objects specified in section S(a)(i} and (ii} of the Act.
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20 This question also asks whether compliance with the development standard tends to hinder the
attainment of the objects specified in s 5(a)(i) and (ii) of the Envirommental Planning and

Assessment Act 1979 (EPA Act). These objects state:

5. The objecis of this Act are:

(a) to encourage -

(i) the proper managemeni, development and conservation of natural and artificial
resources, including agricultural land, natural areas, forests, minerals, water, cities,
towns and villages for the purpose of promoting the social and economic welfare of the
community and a better environment,

{ii} the promotion and coordination of the orderly and ecoromic use and development of
land.

The fourth question asks whether compliance with the development standard is unreasonable or
unnecessary in the circumstances of case. The fifth, and final question asks whether the objection is

well founded.

Cl1 191(5)(a) - Reference Plan

This clause states "the building must comply with the dimensions, building envelopes, building

alignments and maximum building heights set out in the Duntroon Avenue Reference Plan,”,

The departures from the Reference Plan originally involved the number of storeys and the height
however with the submission of amended plans the departure was limited to the height of the proposed

buildings.

Mr Harrison identifies the underlying objectives of the development standard as:
to define the distribution of buildings on the site,
to control the bulk and scale of development,
to address impact on views and

to minimise overshadowing of adjacent residential properties.

He identifies the areas of non-compliance as being small roof plant (vents, exhaust ducts, air-

conditioning units, service stairs and the like) and their associated screening which exceed the height



26

27
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b)

29

30

requirements by no more than 1 m for all buildings. He considers the compliance with the height
requirements as being unnecessary and unreasonable as the noncomplying areas will not give rise to
any impacts in terms of overshadowing, view loss and bulk and scale of the development. The plant
and associated screening are set well back from the Duntroon Avenue frontage of the buildings and
therefore will not be visible from the street.  Additionally, the design of the roofs will ensure that the
visual presence of plant will be lessened when viewed from elevated positions in the general area. Mr
Harrison provided plans showing the location of the plant areas on the roofs of the buildings and the

required height level.

Mr Harvey Sanders, the council's town planning expert, states that it is appropriate that plant areas be
accommeodated within the height requirements. In his opinion, this would result in a building of lesser

height and consequent lesser impact. He sees no justification for the variation to the height standard.

I agree with the conclusions of Mr Harrison in relation to the impact on views and overshadowing. The
areas are relatively small when compared to the area of the roofs and are set well back from the edges
of the roofs. Further, from the limited elevated positions where the plant areas may be visible they will

not contribute, in any meaningful way, to the bulk and scale of the proposed buildings.

In consideration of the identified objectives for the development standard, I find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the special development standard is

unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded.

C1 191(5)(c) - Building depth

This clause states "the building may not have a depth exceeding 20 m (measured at right angles to the

side comprising its primary facade}”

Mr Harrison's principal position is that the proposed development satisfies this requirement. However,
for caution, a SEPP 1 objection is submitted. He identifies the underlying objectives of the
development standard as:

to ensure that the bulk of the development is in scale with the existing or desired future context

to provide adequate community for building occupants in terms of sun access and natural
ventilation

to provide for dual aspect apartments
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34

35

He states that Building B and Building C have a primary facade to both Duntroon Avenue and the
Oxley Street view corridor and as such the SEPP 1 objection is unnecessary. In his understanding, the
area of non-compliance, as suggested by the council, is at the comer of Building B, the corner of
Building C and the southern end of Building D. The maximum building depth when measured from the
primary facade (Duntroon Ave) is 32.8 m at Building B, 39 m at Building C and 24.8 m at Building D.
Mr Harrison maintains that this clause is not intended to control the depth of the building designed in
accordance with the building envelope in the Reference Plan. In any event, the non-compliance will
not adversely impact on the amenity of the future occupants of the buildings, The majority of units
have dual frontage, either cross over or corner units that provide opportunities for natural ventilation

and daylight access into the units,

On this matter, T agree with Mr Harrison's principal position that a SEPP 1 objection is not required. I
accept that the 20 m dimension on the Reference Plan is a reference to the building depth requirement.
On this basis, the proposed development complies. If I am incorrect in this interpretation, then I accept

Mr Harrison's SEPP 1 objection for the reasons he sets out in his evidence.

In consideration of the identified objectives for the development standard, 1 find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the special development standard is

unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded.

Cl 19I{6) - Articulation zone

This clause states “subclause (5) does not prevent minor articulation features (such as balconies,
corners of buildings, window structures, wall embellishments and parts of habitable and non- habitable
rooms that are designed to enhance the architectural appeal of the building) from extending up to 0.6 m
beyond any building envelopes, alignments or dimension established for residential flat buildings on

the subject land, even by this clause or by the Duntroon Avenue Reference Plan”.

Mr Harrison identifies the underlying objective of the development standard as:

to enhance the architectural appeal of the building
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d)

He identifies a number of minor articulation features that extend more than 0.6 m beyond the building
envelope. The most significant are the fin walls and screening devices at levels 6 that extend
approximately 1.5 m and the corner treatment at the upper two levels of Buildings B and C that extend
approximately 2 m into the articulation zone. He considers the departure from the development
standard is justified as it provides a better urban design outcome. The areas of non-compliance are
generally lightweight structures that do not significantly contribute to the bulk and scale of the building
or create impact such as overshadowing or view loss. An amendment to the original design was
tendered during the hearing (Exhibit T) that sought to amend the screening devices on level 6. While
retaining the pergola structure, the vertical louvres located on the edge of the balcony are to be
relocated to the face of the building and within the building envelope. The horizontal louvres to the
roof of the pergola are to be pulled back from the edge of the balcony by 1.2 m. The remaining area of

horizontal louvres at this level are retained to provide visual privacy from the level above.

Mr Sanders states that the parameters for the development are already sufficiently generous to permit
articulation of the building facades and to achieve appropriate urban design outcomes. In his opinion,
the breaches reflect the approach of maximising the residential floor space and density of the proposal.

For this reason he states the variations to the development standard are not justified.

The Reference Plan provides for a 2.5 m setback to the two uppermost for levels. While the face of the
building satisfies this requirement, a pergola structure is to be erected within the 2.5 m setback on level
6. This is the most significant breach of the development standard. I accept the applicant's amendment
to bring the shutters back to the face of the building and reduce the amount of horizontal louvres is an
acceptable way of addressing the objective of the standard. While the pergola structure still remains, it
is only a lightweight structure and contributes minimally, at best to the overall bulk of the building, It
also adds to the architectural appeal of the building and the amenity of the future occupants on this
level. Similarly, the other less obvious breaches also add to the architectural appeal of the building and

have little or no negative impacts.

In consideration of the identified objective for the development standard, 1 find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the special development standard is

unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded,

C1 191(7)(a) - Internal ceiling heights
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This clause states "ceifing heights within habitable rooms must be at least 2.7 m",

Mr Harrison identifies the underlying objectives of the development standard as:
to increase the amenity and sense of space in apartments and provide well proportioned rooms

to promote the penetration of daylight into rooms into the depths of the apartment

Mr Harrison states that while there are a number of areas where the floor-to-ceiling height is less than
2.7 m, the majority of these areas have a height of 2.65 m. These areas are generally located in the west
facing main living areas adjacent to the windows. He notes that even at 2.65 m, the ceiling height is
well in excess of the minimum ceiling height for habitable rooms of 2.4 m specified in the Building

Code of Australia.

Mr Sanders generally agrees with the comments of Mr Harrison and considers the variation to the

development standard to be justified in these circumstances.

In consideration of the identified objectives for the development standard, I find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the development standard is unnecessary and

unreasonable in this case and that the SEPP 1 objection is well founded.

C1 191(7)(b) - Minimum separation between buildings

This clause states “no window of a habitable room in any dwelling may be situated closer than 12 m to
any window of a habitable room in any other dwelling or closer than 9 m to any window of non-

habitable room in any other dwelling, if the two windows face each other”.

Mr Harrison identifies the underlying objective of the development standard as:
to provide reasonable levels of visual privacy for residents and

to provide outlook and views from habitable rooms and reasonable regard for visual privacy.

He identifies the windows of some habitable rooms to the south facing walls of Building A and north

facing walls of Building B, on levels 2 and 3, as being in breach of the 12 m requitement. To overcome



any potential visual impacts, the windows of south facing habitable rooms in Building A (ie. a
bedroom on level 2 and a kitchen on level 3} are proposed to be screened with vertical privacy louvres.
To address acoustical privacy, fixed glazing is to be provided to the corresponding windows in Building
B (i.e. a kitchen on both level 2 and level 3). Mr Harrison also relies on the 9 m separation distance in
AMCORD and the comments in the Flat Code that state that privacy can be addressed through the

provision of louvres or screened panels to windows.

48 Mr Sanders acknowledges that any visual or acoustic privacy issues are addressed by the proposed
louvres and fixed glazing however he maintains that it should not be necessary for these measures to be
put in place. It is his opinion that the design should be able to accommodate the separation

requirements without the need for these devices.

49 On this matter, ! agree with Mr Harrison. In considering the number of units proposed in this
application, the number of units that depart from this development standard is particularly small. The
use of ameliorative devices, such as louvres and fixed glazing are a readily acceptable technique to

overcome visual and acoustic concerns, particularly in high-density residential development.

50 In consideration of the identified objectives for the development standard, I find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the special development standard is

unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded.

f) Cl1191(7){d) - Balconies

51 This clause states that each balcony from a habitable room, excluding a bedroom, "must have a width

(measured along the face of the building) of at least 2.5 m and must have an arvea of at least 8 s¢ m”,

52 Mr Harrison identifies the underlying objectives of the development standard as:
to provide amenity for future residents,
to provide a large enough private displays to accommodate a table and chairs, and

to ensure balconies are functional thereby promoting the enjoyment of outdoor living for
apartment residents

53 Mr Harrison states that the non-compliance affects only 8 units (or 3 % of the total units). The subject
balconies have an area of 7.8 sq m rather than 8 sq m. He describes the non-compliance as minor and

of no consequence to the amenity of future residents of the units.
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I concur, and in consideration of the identified objectives for the development standard, 1 find that the
departure is consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of
the specified objects of the EPA Act. Consequently, compliance with the special development standard

is unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded.

g) Cl191(8)(a) - Landscaping

This clause requires "landscaping must be provided in the area is indicated for that purpose in the

Duntroon Avenue Reference Plan”.

Mr Harrison identifies the underlying objectives of the development standard as:
to promote the growth of large trees to soften development,
to provide permeability to the water table,
to assist with the management of the water table,
1o assist with management of water quality and

to improve the humanity of the development through the retention and/or planting of large and
medium-sized trees.

He accepts that the proposed development does not strictly comply with the deep soil and soft
landscaping zones identified in the Reference Plan within the Duntroon Avenue and River Road
frontages. The encroachments are timber decks, pergolas, courtyard walls, retraining walls, ancillary
structures, landscape elements, paving and car park entrance driveways. To support the variation, Mr
Harrison states that the front courtyard gardens at ground level are designed to promote the growth of
large trees. Many of the private courtyards are proposed to be planted with trees of suitable size to
assist in softening the built form. Trees are to be planted in the timber decks or soft garden area
fronting Duntroon Avenue. The decking will be open and allow for waler penetration. The paving
provides direct access from Duntroon Avenue to the ground level units and will not adversely effect the

growth of large trees in this area.

Mr Sanders generally agrees with Mr Harrison's objectives but suggests that they relate more to deep
soil planting and include more specific requirements for landscaping to screen and soften the building.
He sees the value of the deep planting zone as enhancing the aesthetic quality of the public domain.

This is significantly eroded by the presence of decks, walls, steps, ramps, basement car parking
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ventilation and building entrances, particutarly at the southern end of the development where all the
deep planting zone is occupied by terrace area. There is limited opportunity for the provision of mature
trees within the setback area to Duntroon Avenue and as such the development relies on planting in the

public domain.

The Reference Plan designates the area surrounding the buildings as Deep Soil Zone. It provides further
explanation by describing the area as "deep soil landscaping zone (area where mature trees can grow,
may have private or communal open spuce and a car park underground”. It further describes the area
as "deep soil zone to promote growth of large trees and screening to railway corridor at rear”. The use
of the deep soil zone for uses other than landscaping, such as private or communal open space, is
contemplated by the Reference Plan. The document, simply by its nature cannot be seen as addressing
every possible design possibility or providing strict guidance for any future development. There is
nothing in the Reference Plan to say that the setback area cannot be used for access or other elements
associated with its use as private open space. In this case, the question is whether the other uses
proposed in the setback area unacceptably restrict the use of this area for landscaping and the growth of
large trees. In my view, the answer is no, Large trees can be accommodated in the Duntroon Avenue
setback despite the proposed decking and other elements. The provision of large trees is limited more
by the 6 m setback than the proposed elements within the setback. Similarly, lower-level landscaping
can also be provided. This again is limited, to some extent by the 6 m setback and not to any

significant degree by the use of this area for private open space and access.

In consideration of the identified objectives for the development standard by Mr Harrison and Mr
Sanders, [ find that the departure is consistent with the aims of SEPP 1 and compliance would tend to
hinder the attainment of the specified objects of the EPA Act. Consequently, compliance with the
special development standard is unnecessary and unreasonable in this case and that the SEPP 1

objection is well founded.

h) Cl1191(9)(a) - Underground parking zone

This clause states "the underground car park associated with those buildings must not extend beyond

the area allowed for that purpose in the Duntroon Revenue Reference Plan”

Mr Harrison identifies the underlying objective of the development standard as:

to minimise the impact on the deep soil landscaping zone identified on the Duntroon Avenue
Reference Plan
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He identifies the areas of non-compliance on a plan attached to his statement of evidence. These are
located at the rear of the buildings and show 4 areas below ground associated with the curved access
between the different levels of the basement car parking. He states the non-compliance does not affect
the achievement of landscaping as a soil depth of at least 600 mm is achieved over the area of non-
compliance. Mr Harrison notes that the Reference Plan allows for "underground car park located
primarily beneath the building footprints”. He relies on the word “primarily” for further support of his

position.

Mr Sanders sees the non-compliance as a further manifestation of the applicants design approach. He
states that the Reference Plan already provides for flexibility in the siting of the car park as it permits it
to extend beyond the rear alignment of the building footprint. For this reason, further flexibility is not

warranted.

On this matter I agree with the evidence of Mr Harrison. The maximum non-compliance for each of the
4 semi-circular areas is in the order of 1.5 m. As it adjoins the buildings, it has limited utility for deep

soil landscaping although the available soil depth will stil allow other forms of landscaping.

In consideration of the identified objectives for the development standard, 1 find that the departure is
consistent with the aims of SEPP 1 and compliance would tend to hinder the attainment of the specified
objects of the EPA Act. Consequently, compliance with the special development standard is

unnecessary and unreasonable in this case and that the SEPP 1 objection is well founded.

Good design ?
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SEPP 65 applies to the subject application by way of cl 4, Clause 8 of SEPP 65 states that "good
design is inextricably linked to its site and locality, responding to the landscape, the existing built form,
culture and attitudes. It provides sustainable living environments, both in private and public areas".
This clause also states that “the design quality principles do not generate design solutions, but provide

a guide to achieving good design and the means of evaluating the merit of proposed solutions",

Clause 19(11)(b) of LEP 1987 states that nothing in this clause limits the operation of SEPP 65. SEPP
65 provides a number of design quality principles for residential flat development. The relevant

principles that are not addressed elsewhere in the judgment are:






